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which that party objected, and may ap-
peal those exceptions to the Environ-
mental Appeals Board as provided in
§ 124.91, except that references to the
initial decision will mean recommended
decision under § 124.124.

[57 FR 5337, Feb. 13, 1992]

§ 124.126 Final decision.
As soon as practicable after all ap-

peal proceedings have been completed,
the Environmental Appeals Board shall
issue a final decision. The Environ-
mental Appeals Board may consult
with the Presiding Officer, members of
the hearing panel, or any other EPA
employee other than members of the
Agency Trial Staff under § 124.78 in pre-
paring the final decision. The Hearing
Clerk shall file a copy of the decision
on all parties.

[57 FR 5337, Feb. 13, 1992]

§ 124.127 Final decision if there is no
review.

If no party appeals a recommended
decision to the Environmental Appeals
Board, and if the Environmental Ap-
peals Board does not elect to review it,
the recommended decision becomes the
final decision of the Agency upon the
expiration of the time for filing any ap-
peals.

[57 FR 5337, Feb. 13, 1992]

§ 124.128 Delegation of authority; time
limitations.

(a) The Administrator delegates au-
thority to the Environmental Appeals
Board (which is described in § 1.25 of
this title) to issue final decisions in ap-
peals filed under this subpart. An ap-
peal directed to the Administrator,
rather than to the Environmental Ap-
peals Board, will not be considered.
This delegation does not preclude the
Environmental Appeals Board from re-
ferring an appeal or a motion filed
under this subpart to the Adminis-
trator when the Environmental Ap-
peals Board, in its discretion, deems it
appropriate to do so. When an appeal or
motion is referred to the Adminis-
trator by the Environmental Appeals
Board, all parties shall be so notified
and the rules in this subpart referring
to the Environmental Appeals Board

shall be interpreted as referring to the
Administrator.

(b) The failure of the Environmental
Appeals Board, the Regional Adminis-
trator, or the Presiding Officer to do
any act within the time periods speci-
fied under this part shall not waive or
diminish any right, power, or authority
of the United States Environmental
Protection Agency.

(c) Upon a showing by any party that
it has been prejudiced by a failure of
the Environmental Appeals Board, the
Regional Administrator, or the Presid-
ing Officer to do any act within the
time periods specified under this part,
the Environmental Appeals Board, the
Regional Administrator, and the Pre-
siding Officer, as the case may be, may
grant that party such relief of a proce-
dural nature (including extension of
any time for compliance or other ac-
tion) as may be appropriate.

[57 FR 5337, Feb. 13, 1992]

APPENDIX A TO PART 124—GUIDE TO
DECISIONMAKING UNDER PART 124

This appendix is designed to assist in read-
ing the procedural requirements set out in
part 124. It consists of two flow charts.

Figure 1 diagrams the more conventional
sequence of procedures EPA expects to fol-
low in processing permits under this part. It
outlines how a permit will be applied for,
how a draft permit will be prepared and pub-
licly noticed for comment, and how a final
permit will be issued under the procedures in
subpart A.

This permit may then be appealed to the
Administrator, as specified both in subpart A
(for RCRA, UIC, or PSD permits), or subpart
E or F (for NPDES permits). The first flow
chart also briefly outlines which permit de-
cisions are eligible for which types of appeal.

Part 124 also contains special ‘‘non-adver-
sary panel hearing’’ procedures based on the
‘‘initial licensing’’ provisions of the Admin-
istrative Procedure Act. These procedures
are set forth in subpart F. In some cases,
EPA may only decide to make those proce-
dures applicable after it has gone through
the normal subpart A procedures on a draft
permit. This process is also diagrammed in
Figure 1.

Figure 2 sets forth the general procedure
to be followed where these subpart F proce-
dures have been made applicable to a permit
from the beginning.

Both flow charts outline a sequence of
events directed by arrows. The boxes set
forth elements of the permit process; and the
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diamonds indicate key decisionmaking
points in the permit process.

The charts are discussed in more detail
below.

Figure 1—Conventional EPA Permitting
Procedures

This chart outlines the procedures for issu-
ing permits whenever EPA does not make
use of the special ‘‘panel hearing’’ procedures
in subpart F. The major steps depicted on
this chart are as follows:

1. The permit process can begin in any one
of the following ways:

a. Normally, the process will begin when a
person applies for a permit under §§ 122.21
(NPDES), 144.31 (UIC), 233.4 (404), and 270.10
(RCRA) and 124.3.

b. In other cases, EPA may decide to take
action on its own initiative to change a per-
mit or to issue a general permit. This leads
directly to preparation of a draft permit
under § 124.6.

c. In addition, the permittee or any inter-
ested person (other than for PSD permits)
may request modification, revocation and re-
issuance or termination of a permit under
§§ 122.62, 122.64 (NPDES), 144.39, 144.40 (UIC),
233.14, 233.15, (404), 270.41, 270.43 (RCRA), and
124.5.

Those requests can be handled in either of
two ways:

i. EPA may tentatively decide to grant the
request and issue a new draft permit for pub-
lic comment, either with or without requir-
ing a new application.

ii. If the request is denied, an informal ap-
peal to the Environmental Appeals Board is
available.

2. The next major step in the permit proc-
ess is the preparation of a draft permit. As
the chart indicates, preparing a draft permit
also requires preparation of either a state-
ment of basis (§ 124.7), a fact sheet (§ 124.5) or,
compilation of an ‘‘administrative record’’
(§ 124.9), and public notice (§ 124.10).

3. The next stage is the public comment pe-
riod (§ 124.11). A public hearing under § 124.12
may be requested before the close of the pub-
lic comment period.

EPA has the discretion to hold a public
hearing, even if there were no requests dur-
ing the public comment period. If EPA de-
cides to schedule one, the public comment
period will be extended through the close of
the hearing. EPA also has the discretion to
conduct the public hearing under subpart F
panel procedures. (See Figure 2.)

The regulations provide that all arguments
and factual materials that a person wishes
EPA to consider in connection with a par-
ticular permit must be placed in the record
by the close of the public comment period
(§ 124.13).

4. Section 124.14 states that EPA, at any
time before issuing a final permit decision
may decide to either reopen or extend the

comment period, prepare a new draft permit
and begin the process again from that point,
or for RCRA and UIC permits, or for NPDES
permits that constitute ‘‘initial licensing’’,
to begin ‘‘panel hearing’’ proceedings under
subpart F. These various results are shown
schematically.

5. The public comment period and any pub-
lic hearing will be followed by issuance of a
final permit decision (§ 124.15). As the chart
shows, the final permit must be accompanied
by a response to comments (§ 124.17) and be
based on the administrative record (§ 124.18).

6. After the final permit is issued, it may
be appealed to higher agency authority. The
exact form of the appeal depends on the type
of permit involved.

a. RCRA, UIC, or PSD permits standing
alone will be appealed directly to the Envi-
ronmental Appeals Board under § 124.9.

b. NPDES permits which do not involve
‘‘initial licensing’’ may be appealed in an
evidentiary hearing under subpart E. The
regulations provide (§ 124.74) that if such a
hearing is granted for an NPDES permit and
if RCRA or UIC permits have been consoli-
dated with that permit under § 124.4 then
closely related conditions of those RCRA or
UIC permits may be reexamined in an evi-
dentiary hearing. PSD permits, however,
may never be reexamined in a subpart E
hearing.

c. NPDES permits which do involve ‘‘ini-
tial licensing’’ may be appealed in a panel
hearing under subpart F. The regulations
provide that if such a hearing is granted for
an NPDES permit, consolidated RCRA, UIC,
or PSD permits may also be reexamined in
the same proceeding.

As discussed below, this is only one of sev-
eral ways the panel hearing procedures may
be used under these regulations.

7. This chart does not show EPA appeal
procedures in detail. Procedures for appeal
to the Environmental Appeals Board under
§ 124.19 are self-explanatory; subpart F proce-
dures are diagrammed in Figure 2; and sub-
part E procedures are basically the same
that would apply in any evidentiary hearing.

However, the chart at this stage does re-
flect the provisions of § 124.60(b), which al-
lows EPA, even after a formal hearing has
begun, to ‘‘recycle’’ a permit back to the
draft permit stage at any time before that
hearing has resulted in an initial decision.

Figure 2—Non-Adversary Panel Procedures

This chart outlines the procedures for
processing permits under the special ‘‘panel
hearing’’ procedures of subpart F. These pro-
cedures were designed for making decisions
that involve ‘‘initial licensing’’ NPDES per-
mits. Those permits include the first deci-
sions on an NPDES permit applied for by any
discharger that has not previously held one,
and the first decision on any statutory vari-
ance. In addition, these procedures will be
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used for any RCRA, UIC, or PSD permit
which has been consolidated with such an
NPDES permit, and may be used, if the Re-
gional Administrator so chooses, for the is-
suance of individual RCRA or UIC permits.
The steps depicted on this chart are as fol-
lows:

1. Application for a permit. These proceed-
ings will generally begin with an applica-
tion, since NPDES initial licensing always
will begin with an application.

2. Preparation of a draft permit. This is iden-
tical to the similar step in Figure 1.

3. Public comment period. This again is iden-
tical to the similar step in Figure 1. The Re-
gional Administrator has the opportunity to
schedule an informal public hearing under
§ 124.12 during this period.

4. Requests for a panel hearing must be re-
ceived by the end of the public comment pe-
riod under § 124.113. The recommended deci-
sion may then be appealed to the Environ-
mental Appeals Board. See § 124.115.

If a hearing request is denied, or if no hear-
ing requests are received, a recommended de-
cision will be issued based on the comments
received. The recommended decision may
then be appealed to the Administrator. See
§ 124.115.

5. If a hearing is granted, notice of the
hearing will be published in accordance with

§ 124.116 and will be followed by a second
comment period during which requests to
participate and the bulk of the remaining
evidence for the final decision will be re-
ceived (§§ 124.117 and 124.118).

The regulations also allow EPA to move
directly to this stage by scheduling a hear-
ing when the draft permit is prepared. In
such cases the comment period on the draft
permit under § 124.113 and the prehearing
comment period under § 124.118 would occur
at the same time. EPA anticipates that this
will be the more frequent practice when per-
mits are processed under panel procedures.

This is also a stage at which EPA can
switch from the conventional procedures dia-
gramed in Figure 1 to the panel hearing pro-
cedures. As the chart indicates, EPA would
do this by scheduling a panel hearing either
through use of the ‘‘recycle’’ provision in
§ 124.14 or in response to a request for a for-
mal hearing under § 124.74.

6. After the close of the comment period, a
panel hearing will be held under § 124.120, fol-
lowed by any cross-examination granted
under § 124.121. The recommended decision
will then be prepared (§ 124.124) and an oppor-
tunity for appeal provided under § 124.125. A
final decision will be issued after appeal pro-
ceedings, if any, are concluded.
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[48 FR 14264, Apr. 1, 1983, as amended at 57 FR 5337, 5338, Feb. 13, 1992]
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PART 125—CRITERIA AND STAND-
ARDS FOR THE NATIONAL POL-
LUTANT DISCHARGE ELIMI-
NATION SYSTEM

Subpart A—Criteria and Standards for Im-
posing Technology-Based Treatment
Requirements Under Sections 301(b)
and 402 of the Act

Sec.
125.1 Purpose and scope.
125.2 Definitions.
125.3 Technology-based treatment require-

ments in permits.

Subpart B—Criteria for Issuance of Permits
to Aquaculture Projects

125.10 Purpose and scope.
125.11 Criteria.

Subpart C—[Reserved]

Subpart D—Criteria and Standards for De-
termining Fundamentally Different Fac-
tors Under Sections 301(b)(1)(A),
301(b)(2) (A) and (E) of the Act

125.30 Purpose and scope.
125.31 Criteria.
125.32 Method of application.

Subpart E—Criteria for Granting Economic
Variances From Best Available Tech-
nology Economically Achievable
Under Section 301(c) of the Act—[Re-
served]

Subpart F—Criteria for Granting Water
Quality Related Variances Under Sec-
tion 301(g) of the Act—[Reserved]

Subpart G—Criteria for Modifying the Sec-
ondary Treatment Requirements Under
Section 301(h) of the Clean Water Act

125.56 Scope and purpose.
125.57 Law governing issuance of a section

301(h) modified permit.
125.58 Definitions.
125.59 General.
125.60 Primary or equivalent treatment re-

quirements.
125.61 Existence of and compliance with ap-

plicable water quality standards.
125.62 Attainment or maintenance of water

quality which assures protection of pub-
lic water supplies; assures the protection
and propagation of a balanced, indige-
nous population of shellfish, fish, and
wildlife; and allows recreational activi-
ties.

125.63 Establishment of a monitoring pro-
gram.

125.64 Effect of the discharge on other point
and nonpoint sources.

125.65 Urban area pretreatment program.
125.66 Toxics control program.
125.67 Increase in effluent volume or

amount of pollutants discharged.
125.68 Special conditions for section 301(h)

modified permits.

APPENDIX TO PART 125 TO SUBPART G—APPLI-
CANT QUESTIONNAIRE FOR MODIFICATION OF
SECONDARY TREATMENT REQUIREMENTS

Subpart H—Criteria for Determining Alter-
native Effluent Limitations Under Sec-
tion 316(a) of the Act

125.70 Purpose and scope.
125.71 Definitions.
125.72 Early screening of applications for

section 316(a) variances.
125.73 Criteria and standards for the deter-

mination of alternative effluent limita-
tions under section 316(a).

Subpart I—Criteria Applicable To Cooling
Water Intake Structures Under Section
316(b) of the Act—[Reserved]

Subpart J—[Reserved]

Subpart K—Criteria and Standards for Best
Management Practices Authorized
Under Section 304(e) of the Act

125.100 Purpose and scope.
125.101 Definition.
125.102 Applicability of best management

practices.
125.103 Permit terms and conditions.
125.104 Best management practices pro-

grams.

Subpart L—Criteria and Standards for Im-
posing Conditions for the Disposal of
Sewage Sludge Under Section 405 of
the Act—[Reserved]

Subpart M—Ocean Discharge Criteria

125.120 Scope and purpose.
125.121 Definitions.
125.122 Determination of unreasonable deg-

radation of the marine environment.
125.123 Permit requirements.
125.124 Information required to be submit-

ted by applicant.

AUTHORITY: Clean Water Act, as amended
by the Clean Water Act of 1977, 33 U.S.C. 1251
et seq., unless otherwise noted.

SOURCE: 44 FR 32948, June 7, 1979, unless
otherwise noted.
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